
STATE OF MINNESOTA 

IN SUPREME COURT 

In re Proposed Amendments to ) 
'Rules of Civil Procedure for ) 

District and Municipal Courts) 

ORDER FOR HEARING AND ADOPTION 
OF PROPOSED AMENDMENTS TO THE 
RULES OF CIVIL PROCEDURE FOR 
DISTRICT AND MUNICIPAL COURTS 

Pursuant to the recommendation of its Advisory Committee on 

Rules, appointed by the Supreme Court under Minn. St. 480.052, to 

assist the court in considering and preparing rules and amendments 

thereto governing the regulation of pleading, practice, procedure 

and the forms thereof, in all the courts of this state, the Supreme 

Court is considering the adoption of amended Rule 7, Rule 26, Rule 29, 

Rule 30, Rule 31, Rule 32, Rule 33, Rule 34, Rule 36, Rule 37, Rule 

45, Rule 69, and Form 19 of the Minnesota Rules of Civil Procedure. 

The recommendations are:' 

RULE 7.02 (1) TO BE AMENDED AS FOLLOWS: 

7.02 Motion and Other Papers 

(1) An application to the court for an order shall be by motion which, unless 

made during a hearing or trial, shall be made in writing, shall state with parti- 

cul.arity Chc grounds thercfor, and shall set forth the relief or order sought. The 

requircnlent of npriting is fulfil.led if the motion is stated in a written notice of the 

hearing of the motion. Motions provided in these rules are motions requirjnz a -- 

wrjttcn notice to the party and a hcbnring before the order can be issued unless the ---___-_____ 

pnri.i_c~ddr rule untlcr w1Cch the motion is made 55ccifically 1 >roviclcs that the - - ----_--.- -----_I__ ---. -- 
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RULE 26 TO BE AMENDED AS FOLLOWS,: 

RULE ‘26. BEP86*~~8NS-PENB~N6-Ae~~6N GENERAL 
PROVISIONS GOVERNING DISCOVERY. 

. . 
26.01 WJxm-Dqmt3ition-3&by ti G&m- 

A. 

Parties may obtain discovery by one or more of tbre following methods: 

depositions upon oral examination or written questions; written interrogatories: 

production of documents or things or permission to enter upon land or other 

property, for inspection and other purposes; physical &cluding blood) and mental 

cxnminations; and rcqucsts for admission. Unless the court orders other\vise 

under subdivision 26. 03 of this rule, and cxccpt as prodded in Rule 33. 01, the 

fr~~ucncy of USC of thcsc mcthocls is not limited, -- 

Esi,sting Rule: 26. 01. is trnnsfc:rrcd to Rules 30.61 nnd 31. 01. As now 

rccoin~~~endcd, Rule 26. 01 lists all. discovery devices povidcd by the discovery 

rule:: ant1 cstabli:;)lc~cl the rcrl;\lionsbip bctwccn the general provisions of Rule 26 

alld the r;pccilic r\llc*:; for the v:I riotI:; tliscovcry dc>viccs. Rule 26.01 now speci- 

f t.11~ vii rious discovery &vices is not lill~itctl u111cass fic:llly 11 t.uvitl(::i 

-%- 
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a protective order is obtained from the court under Ibrle 26.03. 
Rule 33.01 

is not specifically mentioned, but that rule contains *own specific limitations 

regarding the use and frequency of use of that discow>device. 
-. 

. 

26.02 Scope of tiamin;Ltienr Diskvery_. 
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privileged, which is rclcvant to the subject matter involved in the pending action, 

whether it rclatcs to the claim or dcfcnse of the party seeking discovery or to the 

claim or dcfcnse of any other party, including the existcncc, description, nature 
‘I -- , 

custody, condition and location of any books, documents, or other tanqiblc things 

and the identity and location of persons having knowledge of any discoverable 

matter. It is not g?ound for bbjection that the information sought will be inad- 

missible at the trial if the information sought appears reasonably calculated to 

lead to the discovery of admissible eviclence. 

Comment 

Subdivision 1, of proposed amended Rule 26.02, is applicable to all dis- 

COVer jr rules . It regulates the discovery obtainable through any of the various 

discovery procedures. This’ general provision regarding the scope of discovery 

is subject to protective orders as may be issued by the court under proposed 

amended Rule 26.03. Rule 26.03 gives the court broad pqwers to regulate or 

prevent discovery even though the information or material sought are within the 

general scope of discovery under this rule. The proposed amended Rule 26.02 

does not change the existing law regarding the scope of discovery or the court’s 

power to regulate the scope of discovery by appropriate order. 

The four general limitations on the scope of discovery are: 

(1) Privil.cged matter (evidence and constitutional.privileges) 

(2) Material prepared in anticipation of 1itigAtion 

(3) Physical and mental cxamirntions itndcr Rule 35 

: 
-4- 



thcreundcr and under Rule 34 may obtain production of the’insurance policy, provided, 

however, tha’t the above provision will not permit such disclosed information to be. 

introduced into evidcncc unless admissible for other grounds. 

Comment 

.. . 

Federal Rule 26 (b) (2) contains provisions permitting discovery of liability 

insurance coverage in a manner substantially similar to that provided in the 

existing Minnesota Rule 26.02. While the language difference is not substantial, 

the Committee believed the eldsting Minnesota rule was more liberal than the 

Federal rule and the differences were substantial enpugh to recommend retention 

of the language of the existing Minnesota rule rather than conform the rule to 

the Federal rule language. The Ad&gory Comrkittec’s recommendation restates 
i . 

the insurance discovery rule as provided in Rule 26.02. The primary difference 

between the Federal rule and the Minnesota rule is the application of the insurance 

discovery clause to all relevant insurance policies, inclu;ding liability insurance, 

in the Minnesota rule while the Federal rule is limited to insurance obligating, 

the company to satisfy all or part of the judgment or to indemnify or reimburse 

for paynlcnt s made to satisfy a judgment. The proposed Minnesota rule does 

not contain a provision similar to Federal Rule 26.02 rcgakding applications for 

insurance to be trentcd as an insurance agreement even though there is np specific 

provision rcgarcling this matter. 

(3) Trial Preparation: Materials. Subject to the provisions of subdivision 

26.02(d) of this rule, a party may obtain discovery of documents and tangible -- 

things othcrwisc tliscoverablc untlcr subdivision 26. 07.(11 of this rule and nrmarccl 

in anticjpation of litigntior. or for trial by or for another p ------ arty or by or for that 

other party’s reI’l-c,scl~tntivc (including hi:; attorney, consultant, s\lrcty, indcmnitor. .-------l_l_ -- 



, . . . . 

stantial need of the materials in the preparation of hii case and that he is unable 

’ without undu& hardship to obtain the substa&ial equivalent of the materials by 

other means. In ordering discovery of such materials when the required showing 

has been made, the court shall protect against disclosure of the mental impressions, 

conclusions, opinions, or legal theories of an attorney or other representative of 

a party concerning the litigation. 

A party may obtain without the required showing a statement concerning the 

action or its subject matter previously made by that party. Upon requ.est, a person 

not a party, may obtain without the required showing a statement concerning the 

action or its subject matter previously made by that person who is not a party. If 

the request is refused, the person may move for a court order. “The provisions 

of Rule 37,01(d) apply to the award of expenses’incurred in relation to the motion. 
.’ “’ ;. 

l?or purposes of this paragraph, a statement previously mad6 is (A) a written 

statement signed or otherwise adopted or approved by the person making it, or 

jB) a stenographic, mechanical, electrical, or other recording, or a transcription 

thereof, which is a substantially verbatim recital of an oral statement by the person 

making it and contemporaneously recorded. 

Comment 

A party may obtain discovery of documents and tangible things within the 

scope of discovery under Rule 26.02 (1) which were prepared in anticipation of 

litigation or for trial by or for another party or by or for that other party’s 

I representative (incl.uding his attorney, surety, indemnitor, insurer, or agent) 

ou1.y upon a showing that the party seeking the discovery has a substantial need 

of the nlatcrinls in the preparation of his cast and he is unable without undue 

hardship to obtain the substantial equivalent of tile materials by other means. 
. 

This work p~x~cluct lin~it:Ltion on the scope of di:;covcry is also subject to llulc 
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26.02 (4). In ordering discovery of such work product materials when the re- 

quircd showing has been made, the court must still protect against disclosure 

of the mental impressions, conclusions, opinions, or legal theories of the attorney 

’ or other rcprcscntative of a party. 

A party may obtain without the ,required showing of need and hardship any 

statement concerning the action or its subject matter previously made by that 

party. Upon request, a person not a party may obtain without the required show- 

ing a statement doncerning the action or its subject matter previously made by 

that person. If the request for the stateme+ is refused, the party or person 

seeking discovery may move for a court order. The provisions of Rule 37.01 

(4) apply to the award of expenses incurred in relation to the motion. For pur- 

poses of this paragraph a statement previously made is (a) a written statement 

signed or otherwise adopted or approved by the person making it, or (b) a 

stenographic, mechanical, electrical, or other recording, or a transcription 

thereof, which is a substantially verbatim recital of an oial statement by the 

person,making it and contemporaneously recorded; 

This rule is the “work product” rul’e. It resolves many of the questions 

raised by the present rule and by the application of the work product doctrine in 

Taylor v. Hickman, 329 U.S. 495 (1947). The rule is applicable to documents 

or things prepared in anticipation of litigation or prepared for trial. Prior to 

those proposed amcndnients of the discovery rules, the requiyement in Rule 34 

for a sIlowing of “good cause ‘I for the production of documents imposed a sub- 
I 

stantisl limitation on the discovery on work product material. A large body of 

l.nw was dcv~lopcd in the E’ctlcral court rcgartling the relationship of Rule 26 (b) 

( 26.02) and liult? 3-1. The nn~cnrlcd Rule 26. 02 (3) rcsolvcs thc?se questions. 

Rule 3il hs I~c*cn a~ncnclctl to clill~inntc the required showing of good cause. For 

clocu171cI7tw niitl 01!11! r t;ln{:iiblc thi77gx, prcparcd in nnticiyntion of litigafion or for 
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trial, a showing of “substantial need” is rcquircd plus an inability to obtain sub- 

stantially equivalent materials by other means without “undue hardship". Rule 

. 

26.02 (3) imposes a less burdcnsomc “good cause” type requirement upon the 

, 

discovery of these documents and tangible things. The rule is not expressed 

in “good cause ” terms sin& that phrase had created a substantial body of case 

law interpretation under the old Rule 34 that should not be applicable under the 
. 

amended rule. For that reason, Rule 26.02 (3) contains its own factual state- 

ment of cause. This rule reflects existing case law protection for the work 

efforts of counsel and persons related to the attorney or the party in trial prepara- 
( 

tion. The rule also recognizes the fairness of requiring production in those * 
. ,- 

situations where substantially equivalent materials cannot be obtained by other 
‘. 

. 

:,, 
,: 

f 2. 

means without undue hardship. 
.’ 

‘, 
-. ., . ~. 

: . ,., 1 ‘, . : / 

. The amended rule also prevents a fishing expedition by requiring a showing 
,-. :., *- ..,. 

that the party has substantial need for the. materials in preparition of his case. 
- 

The last sentence of the first paragraph in Rule 26.02 (3)‘contains absolute pro- 

tection against disclosure of documents or tangible things containing the mental 

impressions, conclusions, opinions, or legal theories of the attorney or other 

representative of the party concerning the litigation. As proposed the rule is _ 

consistent with Leininger v. Swadner, 279 Minn. 251, 156 N. W,2d 254 (1968). 

If the document contains both factual and conclusive material, it would be appro- 

priatc under this rule for the court to compel disclosure of those things not 
\. 

involving ,~ncntal impressions, conclusions, etc. of the attorney. 

The second parngr;lph of the rnlc is mcrcly a restatement of the existing 

pr:\cticc pcrnlj.tting a p;~rty or il non-party to obtain a copy of his own statcnlcnt. 

11 a party or ~‘l non-party dcsircs to obtajn his own stntclmcnt, no showing of 

slwcial circumstallccs a1.8 Set forth in tile fj.rst paragraph is rcquircc~. A rcq\lcst 

. 
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Trial Preparation: (4) Espcrts. Discovery of facts known and opinions -- 

held by espcrts, otherwise discovcrablc under the provisions of subdivision 26.02 

(1) of this rule and acquired or developed in anticipation of litigation or for trial, 

I may be obtained only as follows: 
. 

(A)(i) A party may through interrogatories require any other party to 

identify each person whom the other party expects to call as an expert witness 

at trial, to state the subject matter on which the expert is expected to testify, and 

to state the substance of the facts and opinions to which the expert is expected to -- 

testify and a summary of the grounds for each opinion. (ii) Upon motion, the 

court may order further discovery by other means, subject to such restrictions 

as to scope and such provisions, pursuant to subdivision 26.02(4)(C)of.this rule, 

concerning fees and expenses as the court may deem appropriate. 

(B) A party may discover facts knotin or opinions held by an expert who has 

been retained or specially employed by another party in anticipation of litigation 

. 
or preparation for trial and who is not expected to be called as a witness at trial, 

on3.y as provided in Rule 35.02 or upon a showing of exceptional circumstances 
I 

under which it is impracticable for the party seeking discovery to obtain facts or 

opinions on the same subject by other means. 

(C) Unless manifest injustice would result, (i) the court shall require 

that the party scckinecovcry pay the expert a rcasonablc fee for time spent -- 

in rcspontling to cliscovcry under subdivi.sions 26.02 (4)(A)(ii) antf 26.02 (4)(a) 

of tilis rule; ;tnc? (ii) with rcspcct to discovery ohtninccl under subdivision 26. 02 --. 

W(A)(ii) of tl lis rule tllc court n>ny rcquirc and with rcspcct to tliscovcry ol)tainc!d L--e..,-- 

UllCl c! 1’ suJ)~!~vision 26. 02 (AI) of this ruJ1: tlic court shall rctquirc, the party --- . --- ----- 

seeking tJiscov(2 to pay the othc>r party ;I illir J - lortion of tllc fees and cspcnr;cs --- -- 

rcason:m incurrccl by the Jnttc~rtv in ot)tainin~; filC1.S ---- --.-- -.____ and opinions frown t hc --. 

ccpcrt. -- 
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Comment 

This rule relating to discovery of information from experts is a new pro- 

vision and contains substantially new concepts. The subdivision distinguishes 

those experts whom a party expects to call as a trial witness from those experts . 

who have been retained or consulted but who will not be called by the party. An 

expert who was consulted prior to the time the party could anticipate litigation 

or before preparation for trial is not subject to the provisions of this rule, but 

rather is covered by the discovery rules relating to non-expert witnesses. In. 

view of the frequency with which expert testimony is now required for trial pur- 

poses, this rule must represent a substantial change in existing practice. 

With regard to experts whom a party expects to call as a witness at trial, 

discovery takes the form of disclosure by the lawyer pursuant to interrogatories. 

The rule proceeds on the basis that a primary difficulty in cross examining opposing 

experts at trial is lack of general information regarding the expert and the nature 

and content of his opinion. Trial preparation is substantially hampered by an 
8 

inability to anticipate fully the expected testimony of opposing experts. Thus 

Rule 26.02 (-$)(A)(i) requires a party to respond to interrogatories requiring him 

to identify each person whom the party dxpects to call as an expert at trial, to 

state the subject matter on which the expert will tcstify,and to state the substance 

of the facts and opinions of the expert. If the interrogatory is fully answered 

the court normally should not order further discovery of the expert’s opinion. 

If further discovery of the expert’s findings and conclusions is to be had, it must 

be by a court order and subject to the restrictions set forth in Rule 26.02 (4)(C). 

Set Rule 26.02 (4)(A)(ii). If the details required in the interrogatories relating 

to the cxpcrt’s opinion become oppressive or unncccssarily cspensive or time 

consuming to a party, a protective order can be obtained which could include a 

rcq\lircn?cnt lllat the cspcrt’s opinion bc obtained through the USC of other dis- 

covcry dcvico:;. 
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With regard to experts who have been retained or specially consulted, but 

whose presence is not anticipated at tria1, there is a general prohibition against 

\ 

discovery of the opinions held by such an expert. Rule 26.02 (4)(B) permits 

‘discovery of opinions and facts known to such an expert only as provided in Rule 
. - 

35.. 02 or upon a showing of exceptional circumstances under which it is impracti- 
. 

cable to obtain the same facts or opinions by other means. Thus there is not a 

total prohibition against discovery of.opinions from experts who are not anticipated 

to bc called at trial, but the availability of such opinions will be quite limited. 

Obviously, the rule encourages parties to consult many experts in an effort to 

fully prepare their case without incurring the risk that such an expert’s opinion 

may be used against the party at trial unless the party undertakes to call that 
. . 

expert as his witness. Under this portion of the rule, experts who ar’e employed ” . .” 
by attorneys in anticipation of trial or in preparation of trial cannot be considered 

. ., . 

as agents of the lawyer and therefore protected by the attorney-client privilege. 

Rule 26.02 (4)(C)(i) 1 >rovides for the party seeking discovery to the expert a 

reasonable fee for time spent in responding to discovery under Rule 26.02 (4)(A) 

(ii) and Rule 26.02 (4)(R). Paragraph (ii), of Rule 26.02 (4)(C), provides for pay- 

ment of a part of the fees and expenses incurred by the other party in obtaining 
. 

the expert’s opinions and facts if the court orders further discovery under 26.02 

(4)(A)(ii) and requires the sharing of these and expenses which have reasonably 

been incurred if discovery is permitted under Rule 26.02 (4)(B). There is no 

provision .for payment of expert fees to those expert s whose opinions are disclosed 

pursuant to interrogatories or those espcrts who arc considered ordinary witnesses 

because their relationship to the case occurred prior to the time that counsel. 

commcnccd preparation for trial. 
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26.03 Protective Orders 
. . . 7 . _ . 

Upon motion by a party or by the person from whom discovery is sought, 

. 
and for good cause shown, the court in which the action is pending or alternatively, 

on matters relating to a deposition, the court in the district where the deposition 

is to be taken may make any order which justice requires to protect a party or 

person from annoyance, embarrassment, oppression, or undue burden or expense, 

inciuding one or more of the following: (1) that the discovery not be had; (2) 

that the discovery may be had only on specified terms and conditions, including 

a designation of the time or place; (3) that the discovery may be had only by a 

method of discovery other than that selected by the party seeking’discovery; 
r 

(4) that certain matters not be inquired into, or that the Scope of the discovery 

be limited to certain matters; (5) that discovery be conducted with no one present 

except persons designated by the court; (6) that a deposition after being sealed 

be opened only by order of the court; (7) that a trade secret or other confidential 

research, development, or commercial information not be disclosed or be dis- 

closed only in a designated way; (8) that’ the parties s-&ultaneously’file specified 

documents or information enclosed in sealed envelopes to be opened as directed 

by the court. 

Jf the motion for a protective order is denied in whole or in part, the court 

IllClY, on such terms and conditions as are just, order Ihat any party or person - - 

provide or permit discovery. The provisions of RI.& 37.01(G) apply to the award .- 

of cspcnscs mcurrcrl in rclntion to the motion. - 



. * 
Comment 

Protcctivc orders formally contained in Rule 30.02 have been transferred 

to Rule 26.03. The protective orders now are specifically applicable to all forms 
’ I 
of discovery. Sanctions under Ru!c 37.01 (4) arc applicable for enforcement of 

the discovery rules. The proposed amended rule provides that the court in which 

the action is pending may respond to a motion by a party or by the deponent for a 
. 

protcctivc order and in additi.on a protective order may,be sought on matters 

relating to depositions by a party or a deponent in the district in which the deposi- 

tion is to be taken. Expanding the authority of the district in which the deposition 

is to be taken to cover all depositions reflects a desire to permit quick and ready 

access to a court for protective orders. The scope of the protective orders is 

substantially the same as provided in the former Rule 30.02. As drafted, the 
. 

rule will now clearly permit protective orders related to extension of time as 

well as to a change of the place for discovery. Protective orders may be obtained 
. 

on the ground that the discovery sought would place an undue burden or expense 

upon the party or deponent. Trade secrets and other confidential research develop- 

ment or commercial information can’be protected under subdivision (7). 



. 
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26.04 Scqucncc ant1 Timing-qL Discovery 

Ul1lCS.S the court upon motion, for the convcnicncc of parties and witncsscs - 

and in the intcrcsts of juslicc, orders othcrwjsc, mcthotls of discovery may bc .---_--- --- 
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Comment 

The proposed amended rule eliminates the former provision in Rule 30 
./ 

. 
establishing a priority for discovery to the party first giving notice of discovery. 

I 
Under the amended rule the court may establish priority between parties by 

order, otherwise discovery will take place as properly noted in the notice of 

discovery without regard as to who gave notice first. The pendekcy of one form 

of discovery kvill not operate to delay or otherwise extend the use of other forms 

of discovery or similar forms of discovery if’the-timing is not inherently incon- 
-. .: 

then pre-6.ent and te 6 ti+ing. 

26.05 Supplementation of Responses 

A party who has responded to a request for discovery with a response that ., 

was complete when made is under no duty to supplement his response to include 

information thereafter acquired, except as follows: 

(1) A party is under a duty seasonably to supplement his response with 

respect to any question directly addressed to (A) the identity and location of 

persons having knowledge of discoverable matters, and (B) the identity of each 

Eerson expected to bc called as an expert witness at trial, the subject matter on 

which hc is cxiectcd to testify, h-. and the substance of his testimony. 

A party-is untl(:r a duty (2) sc:asonnbly to amend a prior response if he 

obtains information uI>“n the basis of which (A) he knows that the rcsponsc was --_-- --I.- ~. 



(3) A duty to supplement responses may be imposed by order of the court, 

agrccmcnt of the parties. or at any time prior to trial through new requests for 

supplcmcntation of prior rcsponsos. 
. . * 

Comment 

The obligation of a party to supplement his responses to interrogatories 

or depositions is not provided by the existing discovery rules. Gebhard v. 

Niedzwiccki, 265 Minn. 471, 122 N. W.2d 110’(1963),and case law in other juris- 

dictions, impose a continuing obligation to respond upon a party under Rule 33. 

. The proposed new Rule 26.05 clarifies the practice and makes explicit the obli- 

gation to provide new information in the specified situations. There is no duty 

to supplement the responses except as provided in the rule. Of particular signi- 

ficance is the requirement that a party wheh’he has new information and knows 

that that information makes his previous re&onse incorrect, e;en though it was 
. . 

correct when made,must correct his error by providing the new information. 
. , /’ 

The court may specifically impose an obligation to supplement responses upon 
,.) 

the party with or without a motion or’orde’r and the agreement of the parties 

made at the time of the deposition or interrogatories may impose such an obli- 
. . 

gation to re spend . Since there is no limitation on the frequency of the-use of 

the discovery procedures, new discovery procedures obviously may also produce 
. 

supplemental material. . 

RULE 29 TO BE AMENDED AS FOLLOWS: 

12 u LIi 2 9. STIPUJ~TIOl’!S I~EC~~~Rl’)IhiG T-IJE-TA-ICISJG 
OF DIZPOSIZI0NS DISCOVERY PROCEDURE 

11) provictc: tlmt clcl>ositions may bc taken bcforc any person, at any time or -- 

plczcc, upon any nolicc, and in any fxlnncr, and when so taken may bc used like 

-16- 



. 
other depositions, and (2) modify the procedures provided by these rules for 

other methods of discovery. 

. 
. 

I . Comment 
. 

The Advisory Committee believes it is desirable ;or the parties to exercise 

as much control as possible without court intervention regarding the scheduling 

and mechanics of the depositions. As such, stipulations between the parties 

relative to discovery procedures should be encouraged. The State Bar Committee . 
. 

recommended that Rule 29 in Minnesota va%y from the corresponding Federal rule 
‘. 

by increasing the effect of party stipulations by eliminating the requirement for 
. 

court approval to change time under Rules 33, 34 and 36. The State Bar Com- 

mittee, however, preserved the provision in the Federal rule permitting the court 

by order to overturn a stipulation made by the parties; ., 
I 

The Advisory Committee agrees with the State Bar Committee that stipula- 
- . 

tion between parties is a desirable feature of the discovery procedure and should 
. . . . . 

be encouraged to implement the discovery rules. The Advisory Committee, 

however, found tlic State Bar Committee’s recommendation that the rule contain 

a provision permitting a court to overturn the stipulation of the parties to be in- 

consistent with encouraging the parties voluntarily to stipulate time and other 

conditions for the discovery procedures. As recommended by the Advisory Com- 

mittec, the proposed Rule 29 does not contain the opening clz+use, “unless the 

court orders otherwise. I’ Protective orders under Rule 26.03 should provide 

the parties with as extensive court ordered protection as will be required. 

RULR 30 TO BE AMENDED AS FOLLOWS: 

RULIS 30. DE:POSITIONS UPON ORAL EXAMINATION 

. 3oro1 &4i.c=c+ Uf -EXil)l +i4k?l.j.m+; T-i &WC* ~M-d- P4a Be 

-17- 



30;01 When Depositions May Be Taken 

After commencement of the action, any party may take the testimony of any 

person, including a party, by deposition upon oral examination. Leave of court, 

granted with or without notice, must be obtained only if the plaintiff seeks to take 

a deposition prior to the expiration of 30 days after service of the summons and 
. . 

complaint upon any defendant or service made under Rule 4.04, except that leave 

is not required (1) ‘if a defendant ha6 served a notice of taking deposition or other- 

wise sought discovery, or (2) if special notice is given as provided in subdivision 

30.02(Z) of this rule. The attendance of witnesses may be compelled by subpoena 

. 

. 

Comment 
. . . 

Rule 30 contains the provisions in the former Rule 26.01 which under the 

amendments becomes Rule 30.01, and former Rule 26.03 which under the amendments 

becomes Rule 30.03. Protective orders formerly contained in Rule 30.02 have 

been transfcrrcd to Rule 26.03. 

The proposed amcndcd Rule 30.01 liberalizes the procedure for serving 

notice of talking of deposition. Changes made in the proposed Rule 30.01 from 

the for~~~cbr provision in Rule 26.01 are as follows: 

1. The proiribit.ion against A pl?inliff taking it deposition is ostended 

to 30 days flw1-11 20 days l 

2. The 30 c::Iy prohil>ition pcrjod is nicasurcd fronl the service of the 



. 
. . 

3. The rule no longer provides that discovery may be used for discovery 

or for evidence or for both purposes although this multiple and alterna- 

tive use Ss still ap’plicable. 

4. Leave of court is not required for plaintiff to take a deposition if 

defendant has served notice of taking of deposition or has otherwise 

sought discovery. 

5. Reference to taking the deposition of a person confined in.p&on - .. 

ha6 been eliminated from this rule. . . 

6. Leave of court is not required if a special situation exists as provided 

. in Rule 30.02(2). I . 

In particular, it must be noted that the critical time under the amended 

Rule 30.01 is the time of the taking of the discovery deposition, not the time of 
., 

giving the notice. The notice of taking a deposition can be served immediately 
r 

by the plaintiff if the deposition is not to be taken until more than 30 days after 
. 

service of the summons and complaint. Service of notice no longer gives that 

party priority for the taking of depositions under Rule 26.04. 

Aft or noti-GQ. i 6 -se~+ved $69 F -t&hag -a de-pof&i~ by-W&- exaI?-+ina.tiGn,- q~-n- 
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. I . 
. 

’ 

30.02 Notice of Esamination: General Requireme& Special Notice; 

Non- Stenographic Recording; Production of bocuments and 

Things; Deposition of Organizatibn 
“, ,, ‘. . . . :‘: ~ ( .’ . 

. y, .;: 1: . i.; : ‘,.: ‘; 43, pvrs 1’ i : “Y;, j ., r’ 1 
(1) A party desiring to take the deposition of a-person upon oral examin- 

* ‘,’ ,* ;. I. i:: ‘I( 
ation shall give reasonable notice in writing to” every dier party to the action. 

., .; ” I ‘,,‘!::“-,‘:,~i~.~,,.I’ ; .I.( 

The notice shall state the time and place for taking th6’deposition and the name 
~ ‘I’)‘> f ., , : ,+,‘Y ‘_ ,’ 

and address of each person to be examined, if known, a&, if,& name is not 

known, a general description sufficient to identify himm’the particular class or 
,.t 

group to which he belongs. If a subpoena duces tecumiis to be served on the person 

to be examined, the designation of the materials to beFoduced as set forth in the 

subpoena shall be attached to or included in the notice, 
_ . 

Comment 

The provisions in existing Rule 30.02 providing yotective’orders have been 

transferred to Rule 26.03. The provisions ,in Rule 3O.N relating to notice of the 

taking of depositions have been transferred to propose&amended Rule 30.02(l). 

A subyocna ducc& tecum can be used in conjunction wit&the taking of the dcposi- 

tion notice under Rule 30.02(l). If a party desires to 8f;rtain production of documert~~ 

from another party, Rule 34 should bc used rnthcr thnmthc subpoena ducts tecum. 

Rull2 .30.02(5) rcqllircs a party to USC the libcralizctl IWe 34 for the production of 

clocull-lc~nts. 
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. 

(2) Leave of court is not required for the taking of a deposition by plaintiff 
*. 

if the notice (a) states that the person to be cxamincd will be unavailable for cxamin- 

ation within the state unless his deposition is taken before expiration of the 30-day 
. 

period, and (b) sets forth facts to support the statement. The plaintiff’s attorney 

shall sign the notice, and his signature constitutes a certification by him that to 

the best of his knowledge, information, and belief the statement and supporting 

facts arc true. The sanctions provided by Rule 11 are applicable to the ccrtifica- 

tion. s.. 
(, 

If a party shows that after he was served with notice under this subdivision 

(2) he was unable through the exercise of diligence to obtain counsel to represent * 
. 

him at the taking of the deposition of himself or other person, the deposition may 
. . .’ 

not be used against such party. 3 ;i ‘,, ;, ,, l * 
._ /. 

: 
.: I, 

,’ 

Comment 
. . 

This rule is not applicable if a party-has obtained an ex parte court order 

for an early,deposition under Rule 30.01. The unnumbered second paragraph of 

this rule is not applicable to an early deposition obtained pursuant to court order 

under Rule 30.01. The amended Federal Rule 30(b)(2) followed a procedure in 

maritime law in which an early deposition was authorized when there was difficulty 

or impossibility in taking a deposition because the witness was about to part from 

the court’s jurisdiction. The purpose for the amcndmcnt is to expedite the taking 

of depositions in those circumstanccr 3 whcrc lcavc of court may be difficult or 

too t5n1c consuming. It also rcflccts the gcncral policy of the rules to cncouragc 
\ 

deposition przcticc ~*itl19ut unlicccsR;Lry court intcrvcntion. In applying the E’ctfcral 

.agrcctl tl1al: thc l?c:tlr!rnl Court’s 100 milt lirnitntion and rcfcrcnce to court districts 

state-wide. 



.f . 

“Unavailability” should mean to all forms of unavailability for the taking of 

the deposition including absence from the state or a witness being beyond the 

jurisdiction of the subpoena power of the state. The fact that a deposition may be 

taken in a foreign jurisdiction at an increased expense or a later time is not deemed 

to be a sufficient alternative option to the taking of the deposition within the state 

within the 30 day prohibited period.. The second paragraph protects a party if 

‘through the exercise of due diligence he is unable to obtain an attorney to repre- 

sent him at the taking of the deposition. The Advisory Committee clarified the 
:: : ‘J, 

language proposed by the State Bar Committee to make clear that the unavailability 

for examination relates to unavailability to be examjnid within the state. In like 
., 

measure, the second paragraph was c1arified.W provide that the rule applies to 
/.’ i ‘, . .’ ~ :; : r .‘.I _(. ,, ,: : 

the deposition of both party and non-party deponents.‘- ,,: ‘-‘!. *‘..‘,$ 
- .‘.- ,: ‘ ,~ “.. ,: -, -.. ,- -, .,.::. ,. ,<.-., 1; I 1‘ . ,.,,..I -4 ,,.:,: ’ ” ; : i, , , ,, ,* . . . ~ , ,. L -. _ 

., -... ..‘. ._ _ __, y..:;.. :;.. . ~ . ..! ;:,..-:...:: :I. t. . : 1. .’ 2. -._ . _. .- _’ a,-.. ,. _ . .__.- 
to the first paragraph of Rule 30.02 (2) to remove any possible ambiguity that the 

‘/ 
“unavailability” meanti c absence from the state. Clarifying language was also 

added to the recommendation of the State Bar Committee in the second paragraph 

to clarify that the deposition relates to depositions of the party and non-party 

deponents, 

(3) For cause shown the court upon ex parte motion may change the time 

at which a deposition will be taken. 

Comment 

Rule 30.02 (3) continues the present practice which permits a party upon 

motion to sl1ortc.n or enlarge the time for talcing a deposition. The Advisory 
\ 

Cornlnittcc believed the rule to be ambiguous insofar as the nature of the motion 

requi.rcd was coxccrn. The rule clearly anticipates an cx park motion rather 

than a motjon following noticc: and hearing. * . 



(4) Upon motion, the court, in addition to the stenographic recording, mas 

by order dcsignatc some other method of recording or perpetirating the testimony 

which ot!lcr method of recording shall bc used at trial in lieu of the stenographic 
I . 

recording. The order shall specify the manner of recording, preserving and filing 

the deposition and may include other provisions to assure that the recorded tcsti- . I.. . 

mony will be accurate and trustworthy. In the event a discrepancy is alleged to 
:. 

exist bctwecn the transcription of the stenographic recording of the deposition and 

the other method of recording or perpetuating the testimony, s;ch conflict shall 

be resolved by the trier of fact. 
,’ 

. 

I. 

. 
.- .-. . .’ .. 

‘0 
. 

. Comment 

This rule reflects’ a change taking place in the technology that can be used 
i - ‘: I . 

in depositions such as video tape and other electric recording mechanisms. The ‘. 

amended rule will now permit the recording of testimony by mechanical means, 

electronic means, or photographic means if it is trustworthy and accurate, A 

, - 
court order is required primarily to permit the judge to determine the trustworthi- 

ness and accuracy of the proposed recording device. 
. 

The proposed amended Rule 29, by eliminating the provision permitting the 

court to overturn the stipulation of the parties, has created another option awil- 

able to the parties relative to the taking of depositions by other than stenographic 

means. Under Rule 29 the parties’by stipulation may avoid the court order re- 

quired under Rule 30.02 (4). 

The Advisory Committee was concerned that provisions in Rule 30.02 (4) 

elimi.nati.ng tflc stenographic transcript could crcatc unexzectcd and unanticipated 

problems rclativc to trial preparation and the USC of the deposition at trial, In 

particular, tflc Conunittcc was conccrncd regarding the application of tile last 



. . . .‘I.’ *. 1 

recorded even though some other method of recording or perpetuating the testi- 
. 

mony is also used. As proposed by the Advisory Committee, the court order 

permitting an alternative recording dcvicc shall specify that the other method of 

I 
re.cording or perpetuating the testimony shall be used at trial in lieu of the steno- 

graphic recording. In the event a discrepancy exists between the transcription 

of the stenographic recording and the other mechanical or electronic method of 

perpetuating the testimony, that conflict will be resolved by the trier of fact at 

the time of trial. 

15) The notice to a party deponent may be acconipanied by a request to 

product and permit inspection and copying of designated books, papers, documents, 

or tangible things which constitute or contain matters within the scope of the examin- 

ation permitted by Rule 26.02. 

The party to whom the notice is directed may, within 10 days after 

service thereof, or’ on or before the time specified in the noti’ce for compliance 
..* 

if such time is less than 10 days after service, serve upon the attorney designated 

in the notice written objection to the production , inspection or copying of any or 

all of the designated materials. If objection is made, the party serving the notice 

shall not be entitled to the production, or the right to inspect and copy the materials 

except pursuant to an order of the court in which the action is pending or in which 

the deposition is to be taken. The party serving the notice may, if objection has 

been made, move upon notice to the deponent for an order at any time before or 

during the taking of the deposition. 

c 

Comment 

As proposed by the Stat0 Bar Committee and as provided in the correspond- 

ing F'edcral rule, a subpoena duces tccum is not available to a party deponent 

w11c11 tl-I<! l'<!l *so11 mti rq the tnliin g of l.110 clcposition dcsircs production of tlocumcnts 
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to be used at the time of the party’s deposition. A party must use the procedure 

of Rule 34 to secure documents of another party. . In considering the application 

of the proposed amended Rule 34 and the am,enddd Rule 45, it became clear that 

literally applied the rule would create a 30 day delay period for production of 

documents which dots not &ist under Rule 45. As recommcndcd by the State Bar 

Committee and as contained in the corresponding Federal rutes, the deposition 

of a’non-party deponent may include the use of a subpoena duces tecum under 

Rule 45 and production bf documents is not ddlayed beyond the ti&e of the taking 
: I .., 

of the deposition. On the other hand, if doduments-are to be produced in conjunc- 
. . 

tion with the taking of the deposition of a party deponent, Rule 34 provides a 30 
‘. :, ( . . , 

day lag period before production is required., Such an &plication and difference 
‘_. . “.. ‘.’ ..*. 

in procedure is not desirable. As proposed by the Advisory Cotimittee,the same 
* . . . . 

time provisions as are contained in Rule 45 will become applicable to the party’s 

depositions under the amended Rule 30.02 (5), rather than the procedure of Federal . . 

Rule 34. 

In applying the provisions of Rule 45 to the production of documents in con- 

junction with the deposition of the parties, the Advisory’Committee believed it 

was desirable to make the procedure for production of documents by party and 

non-party deponents as similar as possible. The second paragraph of the pro- 

posed Rule 30.02 (5) contains the same provisions as provided in the amended 

Rule 45.04 (2). If written objection to the production, inspection, or copying of 

any of the ‘designated materials is made within the time specified, then the parties 

serving the notice is not entitled to production. The party serving the notice and 

still desiring productj.on nftcr objection by a party must initiate a court action by 

a motion and notice for a court order requiring production, inspection,or copying. 

A court in which nn nctiort is pcn~ling or in which the clcposition is to be taken may 

issue such an order pursuant to the party’s motion, 

h”,“;--‘- . .“- 



. 

(6) A party may in his notice and in a subpoena name as the deponent a 
. 

public or private corporation or a partnership or association or governmental 

agency and describe with reasonable particularity the matters on which examina- 

tion is requested. In that event, the organization so named shall designate one or 

more officers, directors, ‘or managing agents; or other persons who consent to 

testify on its behalf, and may set forth, for each person designated, the matters 

on which he will testify. A subpoena shall advise a non-party organization of its 

duty to make such a designation. The persons so designated shall testify as to 
. 

matters known or reasonably available to the organization. This subdivision (6) 

does not preclude taking a deposition by any other procedure authorized in these 

rules . 

Comment ;I. :,‘: 
I. -~, : “. ’ . 

. * . . 

As proposed by the Advisory Committee, this rule should be considered 
.I ; 

I 
as a new discovery procedure. The rule permits a public or private corporation, 

pa r tnc r s hip, association or governmental agency to designate one or more.of its 

officers, directors, managing agents or other persons. to testify on its behalf. 

This procedure eliminates problems formerly associated with taking the deposi- 

tion of legal entities when the party desiring to take the deposition did not know 

either the name or status of proper entity officers or managing ‘agents. This rule 

also is intcndcd to eliminate the situation where depositions of numerous officers, 

agents or rcpresentativcs would bc noticed by a party and each of the deponents 

would indicate -that he did not have the particularized knowledge of the matter 

under examination, but that some other reprcscntative had the desired informa- 

tion. Under the rule zs proposed, the party in his notice can name the entity as 
-_ 

the dcponcnt and describe with rcasonablc particularity the matters on which hc 

dcsircs examination. Such n notice then imposes a responsibility upon the organi- 

zation to dcsignntc one or more persons to testify on its behalf. The o rgnni zhtion 
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l . 

may by its response limit the areas in which each person designated will testify. 
. ,’ .’ 

Persons so designated must testify as to all matters known or reasonably available 
. ’ . 

to the organization. 

The last sentence of the proposed rule removes any uncertainty regarding 
. 

the availability of depositions specifically naming designated corporate officers 

or ethers when the party believes that the deposition of such designated corporate 
. 

officer, managing agent, etc. must be taken. A further clear effect of the proposed 
. 

amended rule is to permit a corporation to protect itself by designating those who 

can make evidentiary admissions on behalf ‘of the corporation through the deposition 
” 

procedure. , _..; *:+ , - 
,‘?’ i ,. /’ I,<,, c: ” s:: .j . .;:._, ‘( 

,; ‘, “I( b. _ .- . _,“_.” . .“W . “. 
Examination and Cross-Examination;’ Record of 30.03 .’ 1 

Examination; Oath; Objections .. ‘,-I I*’ .‘I 
: ‘. 

’ : 
. .: :, 

~~effiseP-~f~*W)HH#~dea*sitieR-i6~~~~8hal:~~~~~~~ 

. 
stenographica.l~y and- transcribed-unless the +rties agree dhertise. 

Examination of the witness may proceed as permitted at the trial. The 

officer bcforc whom the deposition is to be taken shall.put the witness on oath 

and shall personally, or by someone acting under his direction and in his presence, 

stenographically record the testimony of the witness. In addition, such testimony 

may bc rccordcd or pcrpctusted by any other means ordered in accordance with 

Subdivision 30.03, (4) of this rule. If requested by one of the parties, the testimony 

shall bc stcnogrsphically transcribed. 

All objections made at the time of the examinationto the qualifications of the 

officer trtliillg the clcposition , or to the manner of takini it, or to the evidence 

prcscntcd, or to the conduct of any party, and any other objection to the procccd- 

ing s slliil.1 bc noted by the officer upon the deposition. Evidence objcctcd to shall 
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be taken subject to the objection, In lieu of participating in the oral examination, 

, tothe~ff%6e~, a party may serve written questions in a sealed envelope on the 

party taking the deposition and he shall transmit them.to the officer, who shall 

propound them to the witness and record the answers verbatim. 

Comment 

Technically there can be no cross examination of witnesses until the deposi- 

tion is used at the time of trial. See Rule 32.03. ,_ Until trial time it is not possible 

to determine whose witness the deponent will be. Therefore, reference in Rule 

30.03 to cross examination is not appropriate. The Advisory Committee detcr- 

mined to eliminate reference to cross examination and to provide that examination 

will proceed as permitted at the trial. Thus implicitly the cross examination 

form is preserved for those parties who do not anticipate calling the deionent as 

. . . 

a witness or introducing the deposition‘on the party’s behalf. Reference to the 
. 

first sentence to Rule 43.02 is equally inappropriate since the form of examination 

hinges upon the hostility or adversity of the deponents as a witness. Often this 

status cannot be determined at the deposition stage either. By correction of the 

language the Advisory Committee did not change the use and intent of the rule. 

Changes wcrc made in the second sentence to conform to changes recommended 

by the Advisory Committee in Rule 30.02 (4) relative to stenographic recordings 

of the testimony of each of the clcponents whether or not the testimony is taken by 

other mechanical m cans. The last: scntencc of the proposed rule climinatcs the 

rcquircmcnt of party agrccmcnt in order for testimony to be transcribed and now 

provides for transcription at the rcqucst of any party. 

If a party desires to scrvc written questions rnthcr than participate in the 

oral clcposition itself, that party may scrvc written questions on the party taking 

I 
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the dcpo sition. The party then transmits the questions to the officer who shall 
. 

propound them to the witness and record the answers kerbatim. Prior practice 

required the party to transmit the questions directly to the officer before whom . 

the deposition would be taken. The proposed amended procedure should facilitate . 

the process since often the officer is not known at the time the questions should be 

served. 

sentence of the rule. The second sentence is modified to provide that the testimony 
a 
*shall be taken stenographically in accordance with the proposed amendment to 

, 

Rule 30.02 (4). In the second paragraph a minor amendment modifying the word 

18partiesf’ to Ita party” has been made for purposes of clarification. 
. 

30.04 
*“.. . ..-.m_.., -. . - .-.. 

Motion to Terminate or Limit ‘Examination 
. 

At any time during the taking of the deposition, on motion of any k party or 
,. . . 

of the witness deponent and upon a showing that the examination is being conducted 
. . 

in bad faith or in such manner as unreasonably to annoy, embarrass, or oppress 

the titness deponent or party, the court in which the action is pending or the 

court in the district where the deposition is being taken may order the officer 

conducting the examination to cease forthwith from taking the deposition, or may 

limit the scope and manner of the taking of the deposition as provided in Rule 

gore2 26.03. If the order made terminates the examination, it shall be resumed 

thereafter only upon the order of the court in which the action is pending. Upon 

demand of the objecting party or witness deponent, the taking of the deposition 

shall bc suspended for the time necessary to make a motion for an order, &I+ 

~l?Tl6C~Wihh. The provisions of Rule 37.01 (4) apply to the award of cxpcnscs in- 



Comment 

The proposed amendment to Rule 30.04 makes minor modifications in the 

existing Rule 30.04. A primary difference is found in the last sentence of the 

proposed rule where the court in granting or refusing the motion may impose 
I 

expenses and costs upon the attorney as well as upon the party or witness. 

30.05 
. 

Submission to Witness; Changes; Signing 

When the testimony is fully stenographically transcribed, the deposition 

shall be submitted to the witness for examination and .shall be read to or by him, 

unless such examination and reading are waived by the witness and by the parties. 

Any changes in form or substance which the”witness desires to make shall be 

entered upon the deposition by the officer with a statement of the reasons given 

by the witness for making them. The deposition shall then be signed by the witness, 

.nnless the parties by stipulation waive the signing or the witness’is’ill or cannot 

be found or refuses to sign. If the deposition is not signed by the witness within 

30 days of its submission to him, the officer shall sign it and state on the record 

the fact of the waiver or of the illness or absence of the witness, or the fact of the 

refusal to sign, togcthcr with the reason , if any, given therefor; and the deposition 

may then be used as fully as though signed, unless on a motion to suppress under 

Rule 32.04 fi the court holds that the ‘reasons given for the refusal to sign reqsre 

rejection of the deposition in whole or in part. 

Comment 

A primary change in the proposed rule is the provision permitting the officer 

to sign the dctposition if the witness dots not do so in 30 days of the time it is sub- 

inittcd to him. If the deposition is signed by the officer it may bc used as though 

it was sign4 by the party unless n motion to supl)rcss has been made under Rule 

32.04 (4). 
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30.06 Certification and Filing by Officer; Copies; Notice of Filing 

(1) The officer shall certify on the deposition that the witness was duly 

sworn by him and that the deposition i’s a true record of the testimony given by 
I I 

the witne s s . He shall then place the deposition in an envelope endorsed with the 
. k 

title of the action and marked “Deposition of (here insert the name of witness)” 

and shall promptly deliver or mail it to the clerk of the court in which the action 

is pending,~priithe~~sitioln~s1akeA-~~~.~~~~2g~83r-to-aA-a~i~ra~P. 

Documents and things produced for inspection during the examination of the 
., 

witness, shall, upon the request of a party, be marked for identification and 

annexed to and returned with the deposition, and may be inspected and copied by 

any party, except that (a) the person producinp the materials may substitute 

copies to bc marked for identification, if he affords to all parties fair opportunity 

to verify the copies by comparison with the originals, and (b) if the person pro- 

ducing the materials requests their return, the officer shill mark them, give each 

party an opportunity to inspect and copy them, and return them to the person pro- 

ducing them, and the materials may then be used in the same manner as if annexed 

to and returned with the deposition. Any party may move for an order that the 

original be annexed to and returned with the deposition to the court, pending final 

disposition of the case. 
. . 

Comment 

The Advisory Committee recommended modification in the first paragraph 

by striking the last clause “or,ifthe deposition was taken under Rule 26.07 (32.04) to 

an a rbit rat0 1”‘. The Advisory Committee dctcrmincd that the use of depositions 

in the arbitration proceeding as provided in Rule 32.04, as recommcndcd by the 

State Ear Commiltcc, W;IS a rcfcrcncc to a proccdurc no longer applicable under 

cxistjlrg state law. hl. S.A. 0 572. 30, S\llKl. 3, provitlcs that the Rules of Civil 
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. *, 
. . . 

Proccdurc shall not apply to arbitration insofar as they may bc inconsistent with 

the statute. Under the existing statute the Committee believed that a special rule 

rclalivc to arbitrations is no longer dcsirablc. , 

The second paragraph provides a more flcxiblc procedure for the handling 

of exhibits produced for inspection during the examination of a witness. Upon 

the request of a party such documents may be marked for identification and 

annexed to and returned with the deposition. I! may be inspected and copied i 

thereafter by any party. A party producing the original inay substitute copies to 

be marked for identification if he affords all parties a full opportunity to verify 

the accuracy of the copies by comparison with the original. Originals may be 

returned to party producing them under the provision of Rule 30.06 (l)(B). If 
: 

the originals are to be annexed and retained with the deposition, a court order 
. 
. 

is appropriate for such purpose. 
: 

.‘ ,i ,’ * ,<: 
” .r /_I”. . . . . 

(2) Upon payment of reasonable charges therefor, the officer shall furnish 

a copy of the deposition to any party or to the titness deponent. 

Comment 

The rule as proposed is identical to the existing Rule 30.06 (2) except the 

word “witness” has been changed to “deponent”. 

(3) The party taking the deposition shall give prompt notice of its filing to 

all other parties. 

The rule AS proposccl i@ 3 identical to the existing Rule 30.06 (3). 

. . “111. 
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?j ” 

. 

. . ., * I I. 

.’ 

RULE 30.07 Failure to Attend or to Serve Subpoena; Expenses 
* 

(1) If the party giving the notice of the taking of a deposition fails to attend 

and proceed therewith and another party attends in person or by attorney pursuant 

I 
to.the notice, the court may order the party giving the notice to pay to such other 

pariy the amount of the reaSonable expenses incurred by’him and his attorney in 
. 

so attending, including reasonable attorney’s fees. 

(2) If the party giving the notice of the taking of a deposition of a witness 

fails to serve a subpoena upon him, and the witness because of such failure does 

not attend, and if another party attends in person or by attorney because he 
- . 

expects the deposition of that witness to be taken, the court may order the party 

giving the notice to pay to such other party the amount of the reasonable eqenses 

incurred by him and his attorney in so attending, including reasonable attorney’s 
. 

: 
fees. 

Comment 

The rule as proposed is identical to the existing Rulc’30.07. 

RULE 31 TO BE AMENDED AS FOLLOWS: 

31.01 Serving Inter-rogateries Questions; Notice 

After commencement of the action, any party may take the testimony of any 

person, including a party, by deposition upon written questions. The attendance. 

of witnesses may be compelled by the USC of subpoena as provided in Rule 45. 

A party desiring to take the deposition efany-perses upon written int-erro-ga-tori-cs 

questions shall serve them upon every other party with a notice stating (11 the name 

and address of the person who is to answer them, if known, and if the name is not 
@ 

known, a gcncral dcscri~,tion sufficient to identify him or the p articular class or ----Ic 

group.to which he bclon.r:s, and (2) the nan~e or dcscriptivc title and address of the 

officer bcforc whom the deposition is to be taken. ’ A deposition upon written qIIcs2 

tioil:; miy 1)~ tnIcc:n of a n1ibli.c or p ----v-L rivntc corporation or a p artncrship or nssocintioll --...--_ -- 



or governmental agency in accordance with the provisions of Rule 30.02 (6). 

Within ~O’-~~ysShereaf 30 days after the notice and written questions are 
I 

served, a party se-sellwKF may serve cross i~~te~~o.ga-te~Jos questions upon t& 

party propokng-to-t&o ike-doposit~n all other parties. Within C&ys~hereaft43r, 

‘tiheJa\ttor- 10 days after being served with cross questions, a party may serve 

rcdircct ~i&+r4*o~ateri-es questions upon a-~I+-w-hokas-solved c4=os+in&4~1+&0 ric.S 

all other parties. Within 3 10 days after being served with redirect inl~~~o-ga-terk+s 

questions, a party may serve recross %nter~agalteuks guestions upon tl*pa-dy 

lsPeaesi~~gte-~~~thB~~~ti~ all other parties. The court may for cause shown 

enlarge or shorten the time. 

Comment 

Rule 31 has been modified to conform to the more liberal deyosition policy. 

Rule 31.01 conforms to the changes in Rule 30.01. Rule 31.01 provides for a 30 

day period after notice of deposition and service of writtenquestions for the party 

so served to prepare and serve cross questions on all other parties. Thus no . 

prohibited period following the service of the summons’and complaint is required 

in order to permit defendant sufficient time to secure the services of an attorney 

and to participate in the deposition. To avoid confusion between Rule 33 interroga- 

tories and depositions by written questions under Rule ‘31, Rule 31 questions are 

now entitled “questions” rather than “interrogatories. I’ Time for the service of 

cross questions/redirect questions and recross questions has been extended. 

31.02 Officers to Take Rcsponscs and Prcp:\rc Record 

A copy or the notice and copies of all. k;te4=ro*ierics~ questions served shall 

bc tlclivcrctl hy that p3dy tnlring the cl~~po~;ition to the officer tlcsifpntctl in the 



4 
. 

. . 

notice, who shall proceed promptly, in the manner provided by Rules 30.03, 

30.05, and 30.06, to talce the testimony of the witness in response to the i-l&~ 

, regatex&s questions and to prepare, certify, and file or mail the deposition, 
I 

attaching thereto the copy of the notice and the Sntezxog*eries guestions received 

The proposed amended rule is substantially identical to the former Rule 

31.02. Interrogato ries have been entitled “questions” to conform with the 
. 

changes made in Rule 31.01. 

RULE 31.03 Notice of Filing 

When the deposition is filed, the party taking it shall promptly give notice 

thereof to all other parties. . 

Comment 

The rule as proposed is identical to the former Rul& 31.03. 

Protcctivc orders have been moved to Rule 26.03 in the rcnurnbcring and 

rcnrrangcmcnt of the rules. Formc~ Rule 31.0-I has been clirninntcd as surplusngc. 



. 
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RULE 32 TO BE AMENDED AS FOLLOWS: 

RULE 32. lGI?-FEGT-OF- E&RoRs AND-ERR&&&&ARXI’IES-IN 
DGPosIT4oNs 
USE OF DEPOSITIONS IN COURT PROCEEDINGS 

32,‘81 A-Sk, -N&se 

kdGSS WFi$fiGn Qbj e d&HI- is jsmnaptljr- 6 e sved 4qxbl% the -pa&-y- giving- the aot%ce. 

32.01 Use of Depositions . . 

At the trial or upon the hearing of a motion or an interlocutory proceeding, 

any part or all of a deposition; so far as admissible under the rules of evidence 

applied as though the witness were then present and testifying, and subject to the 

provisions of Rule. 32.02, may be used against any party who was present or repre- 

sented at the taking of the deposition or who had‘reasonable notice thereof in 
. 1.3 

accordance with any one of the following provisions: !’ . ..___ 
“. 

(1) Any deposition may be used by any party for the purpose of contrndictins 
. 

or impeaching the testimony of clcponcnt as a witness. 

J2) The deposition of a party or of any one who at the time of taking the 

deposition was an officer, director or managing agent or a person designated under 

Rule 30.02 (6) or 31.01’ to testify on behalf of a public or private corporation, partncr- 

ship or association or governmental agency which is a party may be used by an 

advcrsc party for any purpose. 

. 
(3) The deposition of a witness, whether or not a party, may be used by any 

party for any purpose if the court finds:, (a) that the witness is dead; or (b) that - 

the witness is at a greater distance than 100 miles from the place of trial or hear- 

ing, or is out of the: state, unless it appears that the absence of the witness was 

procured by the party offering the deposition; or (c) that the witness is unable to 

attend or testify bccausc of age, sickness, infirmity, or imprisonment; or (t?) - -;. 

-36:’ 
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of the witness by subpoena; or (e) upon application and notice, that such escep- 

tional circumstances exist as to make it desirable, in the interest of justice and 
/ 

with due regard to the importance of presenting the testimony of witness orally 
. . 

in open court, to allow the deposition to be used. 

(4) If only part of a .deposition is offered in evidence by a party, an adverse 

party may require him to introduce any other part which ought in fairness to be 

considered with the part introduced and any party may introduce any other parts. 

Substitution of parties pursuant to Rule 25 does not affect the right to use 

depositions previously taken; and, when an action in any court of the United States 

or of any state has,bcen distiisscd and another action involving the same subject 

iI 
matter is afterward brought between the same parties or their representatives or 

successors in interest, all depositions lawfully taken and duly filed in the former 

action may be used in the latter as if originally taken therefor. 

Comment . 

Rule 32 has been substantially changed in the rearrangement of the discovery 

rules. Rules 32.01, 32.02 and 32.03 represent the transfer of former Rules 

26.04, 26.05 and 26.06. The provisions of the rule are generally the same although 

modifications have been made to conform with other amendments made in the dis- 

covery rules. 

The State Bar Committee recommended the transfer of former Rule 26.06 

and its renumbering as Rule 32.04. The Advisory Committee determined that 

M. S.A. fl 572. 14 climinntcs the need for a special rules relative to depositions 
. 

in arbitrations and thcrcforc has rccornmended that the former Rule 26.07 not bc 

rcnc~optctl as Rule 32.04, 

The first p;Lragraph of Rule 32. 01 has been modified to clearly provide that 

a deposition m:\y bc IlSctl :Lt the hcnrillp( on i3 motion or at a trial insofar as it is 
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admissible under the rules of evidence applied as though the witness was then 

l present and Izestifying. The first paragraph was further amended by the Advisory 

Committee to provide that use of the deposition against a party who was present 

or represented at the taking is also subject,to the provisions of Rule 32.02. 

Amended Rule 32.0 1 (1) has been modified by striking the final four words 

from the former rule. Impeachment or contradicting on material matters will 

occur as a matter of course and the limitation in the rule is confusing. . 

Rule 32.01 (2) has been modified by the Advisory Committee to eliminate 

the word “employee I’ from the-rule as recommended by the State Bar Committee. .- 

In so doing, the Advisory Committee makes the rule conform to the corresponding 

Federal rule in this situation. Even though the provisions of Rule 32.01 (2) per- 

mit the use of the deposition of a party or a designated representative of the organi- 

Tation which is a party by an adverse party, the Committee stresses the importance 

for trial purposes of calling witnesses to give his testimony on the witness stand 
. 

rather than using the deposition as permitted under Rule 32.01 (2). It is generally 

desirable for trial purposes to have witnesses testify directly in the presence of 

the jury and thus enable the jury to determine credibility of the witness by personal 

observation. See Clark v. Wolkoff, 250 Minn. 504, 85 N. W. 2d 401 (1957). 

No change has been made in the proposed amendment to Rule 32.01 (3) fro& 

the former Rule 26.04 (3). . . 

. 
Rule 32.01 (4) is modified by eliminating reference to parts of a deposition 

relevant to parts which the adverse party introduced and substituting a provision 

indicating that a part may be compelled which in fairness ought to be considered 

introduced. 
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. 

language “and subject to the provisions of Rule 32.02.” The word “employee” 

has been eliminated from the change recommended by the State Bar Committee 
. * 

in Rule 32.01 (2). This elimination conforms with the corresponding language in 

the Federal rule. 

az,fJa A-s-t& Disqualification-ef OfJi.ceB 

Qbjeation-to &akmg a-depesitien-ti+se of-di+quaNieati~eE the-off&e> 

32.02 Objections to Admissibility 

Subject to the provisions of Rules 28.02 and 32.04(3), objection may be 

made at the trial or hearina to receiving in evidence any dedosition or part 
. 

thereof for any reason which would require the exclusion of evidence if the 

witness were then present and testifying. 

Comment 

. 

With the exception of change in reference to the rule numbers, the proposed 

Rule 32.02 is identical to the former Rule 26.05. 

32rQ3 . 
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A party does not make a person his own witness for any purpose by taking 

his deposition. The introduction in evidence of the deposition or any part thereof 
. 

for any purpose other than that of contradicting or impeaching the deponent makes 

the deponent the witness of the party introducing the deposition, but th,is shall not 

apply to the use by an adverse party of a deposition under subdivision 32.01(2) 

of this ‘rule. At the trial or hearing, any party may ‘rebut any relevant evidence 

ontamed in a deposition whether introduced by him or by any other party. 

The rule as recommended is substantially identical with the former Rule 

26.06. A clarifying change of language has been made in the first sentence and 

reference to Rule 32.01 (2) has been substituted for reference to Rule 26.04 (2). 
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32.05 Effect of Errors and Irregularities in Dcpositionb. 

(1) As to Notice 

All errors and irregularities in the notice for taking a deposition are 
\ 

waived unless written objection is promptly served upon the party giving the 

notice. 

(2) As to Disqualification of Officer 

Objection to taking a deposition because of disqualification of the officer 

before whom it is to be taken is waived unless made before the taking of the deposi- 

tion begins or as soon thereafter as the disqualification becomes known or could 

be discovered with reasonable diligence. 
..’ 

(3) As to Taking of Deposition * ...’ 3 ” : 
. . 

(a) Objections to the competency of a witness or ‘to the competency, 
. . 

relevancy, or materiality of testimony are’not waived by failure to make them 

before or during the taking of the deposition, unless the ground of the objection 
I 

is one which might have been obviated or removed if presented at that time. 

(b) Errors and irregularities occurring at the oral examination in 

the manner of taking the deposition, in the form of the questions or answers, 
. 

in the oath or affirmation, or in the conduct of parties, and errors of any kind 

which might be obviated, removed, or cured if promptly presented, are waived 
. 

unless scasonablc objection thereto is made at the taking of the deposition. 

(c) Olljcctions to the form of written questions submitted under Rule 

31. arc waived unless scrvcd in writin:: upon the party propounding them within -- -- 

tllC time? ~IlOWCtl for serving thC succcccliny: cross or other questions and within - 

5 clays after service Of tllc lnst questions Xutliorizcd, 

(4) AS to Conlplction and Return of Deposition 

El-lYl1-S anrl irrcr@nritics in the manner in which the tcstinlony is 

t~i~llSC~il~Ct1, J’l”!S(!I’V<!(J 01’ thC tJcpOsi(iOn in prqIar(!d, siyncd, cortificd, seal&l, -- 7 



. 

endorsed, transmitted, filed, or otherwise dealt with by the officer under Rules 

30 and 31 are waived unless a motion to suppress the deposition or some part 
. 

thereof is made with reasonable promptness after such defect is, or with due 

diligence might have been, ascertained. 

Comment 

The provisions in Rule 32.05 (l)(2)(3)(4) are substantially identical to the 

provisions in former Rules 32.01, 32.02, 32.03 and 32.04. The only change of 

substance recommended by the Advisory Committee is in Rule 32.05 (4), the 

word “preserved” was added in recognition’of the use of recording methods other 
. 

than the stenographic transcription as provided under the proposed amended rules. 

Time for objection to the form of written interrogatories has been extended 
. 

from three to five .days under the proposed Rule 32.05 (3)(c). * 

RULE 33 TO BE AMENDED AS FOLLOWS: .I .: 

RULE 33. INTERROGATORIES TO PARTIES 

33.01 Availability: Procedure for Use 

(1) Any party may serve upon any other party written interrogatories, 
. 

Intcrrogatorics may, without leave of court, be served upon the plaintiff after t-!w+ 

~~~.st;be~b~~ned-f~~6st and upon any other party with or after service of the summons 

and complaint upon that-party. - No party may serve more than a total of 50 inter- 

rogatories upon any other party unless permitted to do so by the court upon motion, 

notice and a showing of good cause. In computing the total number of interrogatories 

each subdivision of scparatc questions shall bc countccl as an interrogatory. 



each-interregatopy &a-l& & served-by the-xx+spnding-party,- unless except that a 

defendant may serve answers or objections within 45 days after service of summons 

I 
and complaint upon that defendant. _The court,pn motion and notice and for good 

b. ause shown y enlarges or shorten4 the time. , ma 

, -, (3) Objections shall state with particularity the grounds for the objection 

and may be served as a part of the document containing the answers or separately. 

Within 15 days after service of objections to interrogatories, the party proposing 

the interrogatory shall serve notice of hearing on the objections at the enrlicst 

practicable time. Failure to serve said notice shall constitute a waiver of. the 

right to require answers to each interrogatory to which objec.tion ha6 been made. 

Answers to interrogatories to which objection has been made shall be deferred 

until the objections are determined. 

(4) Answers to interrogatories shall be stated fully in writing and shall be 

signed under oath by the party served or , if the party served is the state or a 

corporation or a partnership or an association, by any officer or managing agent, 

who shall furnish such information as is available. A party shall restate the 

interrogatory being answered immediately preceding the party’s answer to that 

interrogatory. . 



Comment * \ 
*:* . 

Rule 33 has been substantially rewritten by the Advisory Committee to retain 

in general the provisions in the existing Minnesota Rule 33. Amendments to the 

Minnesota rule have been proposed which adopt desirable recommendations made 

by the State Dar Committee and as exist in the interrogatory practice in the amcndcd 

Fcdcrnl Rule 33. Rather than using the Federal rule as a base for proposing an 

amended Minnesota Rule 33, the Advisory Committee used the existing Minnesota 

rule. Amending the Fcdcral rule to conform to existing state practice as recom- 

mended by the State Bar Committee leads to,unnecessary ambiguity and confusion 

in the rule itself. In this instance the Committee believed that the variance be- 

tween desirable Minnesota practice under Rule 33, which should be continued, 

and the proposed Federal Rule 33 was sufficient to warrant an exception to the 

general policy of adopting the Federal language wherever possible. 

Major changes in Rule 33 re1at.e to the time elements applicable to the 

interrogatory procedure. Under Rule 33.01 (1) interrogaiories may be served without 
c 

leave of court after service of the summons and complaint upon the defending 
. 

party or at any time upon the plaintiff. Sufficient time for defendants to ‘secure 

the services of counsel and to respond are provided in Rule 33.01 (2) by extending 

the answer or objection time to 30 days with a specifi,c provision for defendants 

to answer or object within 45 days after service of the summons and complaint 

upon that defendant. Under the proposed amended rule, the plaintiff may serve 

interrogatories upon the defendant with the service of the summons and complaint. 

Proposed Rule 33.01 (3) prcservc the existing practice of requiring that 

objections st:lte witlr pnrticulnrity the ground for the objection. The procedural 

burden is cast upon tlic inquiring party to scrvc notice of hcnring within 15 days 

nftcr scrvicc of objcclions to the intrrrogntorios or the inquiring party waives 

his riglit to rcquirc 311.~ c\vcrs to each interrogatory that has been objcctccl to. 

-44: 
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A new provision has been added to Rule 33.01 (4). The proposed rule re- 
. 

qu,ires that the party answering the interrogatories to restate the interrogatory 

I immcdiatcly prior to his answer. The purpose for this change is to permit more 

. convenient USC of the interrogatories at the time of trial or upon hearings by 

eliminating the necessity of referring back and forth between the questions and 

the answers. The duty to supplement answers is’ now contained in the proposed 

Rule 26.05. ’ 

33.02 Scope: Use at Trial 

Interrogatories may relate to any matters which can be inquired into under 

Rule 26.02, and the answers may be used to the extent permitted by the rules of 

evidence. 

An interrogatory otherwise proper is not necessarily objectionable merely 

because an answer to the interrogatory involves an opinion or contention that 

. 
relates to fact or the application of law to fact, but the court may order that such 

an interrogatory need not be answered until after designated discovery has been 
. 

completed or until a prc-trial conference or other later time. 

Comment 
. . 

The first paragraph is identical to the first sentence of the’existing Rule 

33 (5) except the language has been changed in the final clause to provide that the 

answers will be used to the extent permitted under the rules of evidence rather 

than making specific refcrcnce to Rule 26.04 (now Rule 32.01). The second 

paragrr-lph resolves a question which has involved substantial division and debate 

in the fedora1 and state courts. Interrogatories relating to opinions and conclu- 

sions of the part-j are pcrmittcd untlor the proposed Rule 33.02. Pure questions 

of law arc not propor untlcr the proposed rule. Miscd questions of law and fact 
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can be the proper subject for a Rule 33 interrogatory. The rule specifically 

provides that the court may by order delay the answer to the interrqgatory until 

other discovery has been completed or until the pre-trial co.nference or such other 

time. This rule implements the proposed change in Rule 26.02 (4) interrogatories 
*. 

to parties relating to experts expected to testify at trial. 

33.03 Option to Product Business Records 

Where the answer to an interrogatory may be derived or ascertained from 

the business records of the party upon whom the interrogatory has been served 

or from an examination, audit or inspection of such business records, or from a 

compilation, abstract or summary based thereon, and the burden of deriving or 

ascertaining the answer is substantially the same for the party serving the interrog- 

atory as for the party served, it is a sufficient answer to such interrogatory to 

specify the records from which the answer may be derived or ascertained and to 

afford to the party serving the interrogatory ‘reasonable opportunity to examine, 

audit or inspect such records and to make copies, compilations, abstracts or 

summaries. . . . 

Comment . 

The proposed rule is a new provision designed to simplify the answering 

process when business records or documents provide the answer. If the burden 

of ascertaining the answer from existing records is’substantially the same for the 

party inquiring as for the party answering, it is sufficient for the answering party 

to specify the rcco rds and to afford the acquiring party reasonable opportunity to 

exnminc or inspect the record. 

.* 
-46 



RULE 34 TO BE AMENDED AS FOLLOWS: . 
. 

‘, 

pe rmi*ted +y- Rule -2G.-G- - T&f5 8 ~de~-sha-l~-specify-th+~i~er -pla.c* - and-maw- 

RULE 34. PRODUCTION OF DOCUMENTS AND THINGS 
AND ENTRY UPON LAND FOR INSPECTION 
AND OTHER PURPOSES 

34.01. scope 

Except as proviclcd in Rule 30.02 (5), any party may serve on any other 

,party n rcquc?nt (1) to prod\\cc and pcrnlit tlw party n>akinr the reouest, or Sonic- -- --- -- 



within the scope of Rule 26.02 and which are in the possession, custody or control 

. of the party upon whom the request is served, or (2) to permit entry upon designated 

land or other property in the possession or control of the party upon whom the rc- 

quest is served for the purpose of inspection and measuring, surveying, photographin;. 

’ testing, or sampling the property or any designated object or operation thereon, 

within the scope of Rule 26.02. 

Comment 

The proposed rule simplifies the practice under Rule 34 and conforms 

to the informal procedure presently adopted by many lawyers in requesting produc- 

tion of documents. In particular, the amendments (a) eliminate the requirement 

of showing “good cause;” (b) eliminate the requirement of a court order for pro- 

duction; and (c) specifically includes the testing and sampling of tangible property 
. 

I 

as a permissible inspection form. Documents now defined include all forms used 

to preserve information including electronic forms. : 

The Advisory Committee recommends the inclusion of an opening clause in 

Rule 34.01 to conform to the recommendations made by the Advisory Committee 

to its amcndmcnt to Rule 30.02 (5). In the opinion of the Advisory Committee, 

this amcnclmcnt is ncccssary to make Rule 34 available to parties to compel pro- 

duction of documents to bc used at the time of a party’s written or oral deposition. 

34.02 Procedure 

The rcoucst may, without lcavc of court, be served upon the plaintiff after -- 

comm~nccn~er~t of the action and upon any other party with or after scrvicc of the -- ---v-m_ .-.__ 

sunlmons and coi>xlnint upon that party. -_-- -- The rcqucst shall set forth the items to 

I 
bc inspcctccl tit 11(:3’ indivitlunl item or by cntcgory, and dcscribc .each itcnl and ---_ ---_ -- 

l 
cntcg0~~ with rcn sonablc particularity. - .-_ -- The request shall specify a reasonable 

I 



. 

The party upon whom the request is served shall serve a written response 

within 30 days after the service of the request, except that a defendant may serve 

a response within 45 days after service of the summons and complaint upon that 
. . 

defendant. The court may allow’s shorter or longer time. The response shall 
. 

state, with respect to each item or category, that inspection and related activities 

will be permitted as requested, unless the request is objected to, in which event 

the reasons for objection shall be stated. If objection is made to part of an item 

or category, the part shall be specified. The party submitting the request may 

move for an order under Rule 37 with respect to any objecti.on to or other failure 

to respond to the request or any part thereof, or any failure to permit inspection 

as rcquestcd. 1, _’ 
.I .i -... .( ,. ;’ .’ ,. ,. ,‘: ~. ,, , ‘. ,, _,_ _ _.:,I,.. I. _. , ,,i:::* .~,.“..-‘*“.G~ _ --__ ._ 

Comment . 
, 

. 

The procedure for production has been substantially changed. No longer 

need a party establish good cause or secure a court order.prior to production. 

A simple request specifying the items to be inspected and describing each item . 

with reasonable particularity is all that is required. The request must specify 

a reasonable time, place and manner of making the inspection testing, etc. The 

party responding to the.request must respond within 30 days after service of the 

request upon him except a defendant may respond within 45 days after service of 

summons and complaint upon him. Time may be extended or shortened by court 

order. If objection is made to all or a part of the request, production is not re- 

quired and the parties seeking production must move for an order under Rule 37. 

34.03 Persons Not Par-tics --- 

This rule dots not prccl~ldc an indcpendcnt action against a person not a --1__1 

party-for l>rotluction of tlocumcnts iInC1 things ant1 pcrrnission to cntcr upon land. -- ----__I__ -- 



. 
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Comment 

. 

The proposed rule resolves the former uncertainty in th;’ ederal courts 

,regarding the preempting nature of Rule 34. Rule 34 applies only to parties. 

bften it is necessary to enter land or inspect tangible property in the possession 

of a person not a party. In such a situation an indepcndcnt action in the nature 

of an equity bill will lit. The proposed rule merely permits continuance of such 
.’ 

independent procedure by providing that Rule 34 is not the exclusive remedy. 

RULE 36 TO BE AMENDED AS FOLLOWS: . . . 
RULE 36. REQUESTS F& ~&SSIOti ti=& 

ANQ-QF-~NU~NGN~~DQ~M~~TS 

36.01 Request for Admission 

Arftt3l= .t2onunem 4f-an-a&&x+ ,A party may serve upon any other party 
’ ‘,’ 

~~e~6sf-fact-setr-feFthiin-~Fe~ues~ for purposes of the pending action, only, 

of the truth of any matters within the scope of Rule 26.02 Set forth in the request 

that relate to statements or opinions of fact or of the application of law to fact, 

including the genuineness of any documents described in the request. &f-a-plaintiff 

desi-~este-ssrvea-req~~est~~~~n~~daysafter~~en~e~n~efthe~~es,-Icauc 

shall be served with the request, unless ~opi-os they have alxzoady been or are 

othcrwisc furnished or made avnilablc for inspection and copying. The rcqucst 

maly, without lcnvc of court, be scrvcd upon thcplaintiff after commcnccmcnt of - -- _-I-- 

the action anc.x~n any otllcr party witl.~ or after scrvicc of the s\u71mons and mm- ---- - 

pl&nt 111’011 tlint lnrty. -me ---- 

-5O- 



Each e$tke-matters matter of which an admission is requested shall be 

deem.4 separately set forth. The matter is admitted unless within a-period- 

, desicg~~~ntke-Fo~ost-~ot~ess-Usarr15~ysafteP~~~~e-~~ 30 days after 

service of the request, or within such shorter or longer time as the court may 

.allow en-motionand-netice, the party to whom the request is directed serves upon 

the party requesting the admission eithe+r- C~-)-a-swertl-s~.e~n~de~yi~~~fica~~y 
. 

tho~a~t~eE4~hi~~an-cdrniss~nis-Peq~es~er-se~i~g~er~J~inaetailr~he-~~ns 

ef~~arisg-~eb)ectiensa~t~~~~isstr~rasti~e~~.a written answer or objec- 
,’ 

tion addressed to the matter, signed by the party or by his.attorney, but, unless 

the court shortens the time, a defendant shall not be .required to serve answers or _ 

‘objections before the expiration of 45 days after service of the summons and com- 

plaint upon him. If-wrif;~ebj-oc-fien.s-~a-pa~~e6the-~~sf-ape-m~-~he 

zemakdor-eE the-requesti skalrl-be~nswe~ed-win-~~e~~ d&gnat& in& 

request. If objection is made, the reasons therefor shall be stated. The answer 

shall specifically deny the matter or set forth in detail the reasons why the answer- 

ing party cannot truthfully admit or deny the matter. A denial shall fairly meet 

the substance of the requested admission, and, when good faith requires that a 

party qualify his answer or deny only a part of the matter of which an admission 

is rcqucste’cl, lx shall specify so much of it as is true and qualify or deny the 

rcl~iaintlor. An nnswcri1~~: p:Lrty may not sivc lack of information or lcnowlcd~e as -.- --L 

to c&1,1,: hinl to admit or deny. ------- A party who considers that a matter of which an 

-5l- 



ground alone, object to the request: he may, subject to the provisions of Rule 37.03, 
1 

deny the matter of set forth reasons why he cannot admit or deny it:. 

The party who has requested the admissions may move to determine the suffi- 

ciency of the answers or objections. Unless the court determines that an obiection 

is justified, it shall order that an answer be served. If the court determines that 

an answer does not comply with the requirements of this rule, it may’order either 

that the matter is admitted or that an amended answer be served. The court may; 

in lieu of these orders, determine that final disposition of the request be made at 

a pre-trial conference or at a designated time prior to trial. The provisions of 

Rule 37.01 (4) apply to the award of expenses incurred in relation to the motion. 

As proposed, the rule eliminates the eiisting pro&i& in Rule 36 that the 
. 

request for admission be limited to matters of “fact. 11 The rule no& permits 
. 

inquiry into mixed questions of law and fact and matters of opinion and conclusion. 

As proposed, Rule 36.01 equates to the provisions of proposed amended Rule 

33.02. The rule as proposed continues to impose a reasonable burden of searching 

out available facts upon the answering party. The rule requires the answering 

party to make a reasonable inquiry and to state that the information is not known 

or rcatlily available to him in order to deny on the basis of lack of information 

or knowledge. Time for rcsponsc has been extended to 30 days except’dcfcndants 

may answer.or object within 45 days after service of the summons and complaint 

upon that dcfcnclant. The inquiring party hz C s the obligation of moving the court 

for an order tlctermininy, the sufficiency of the answers or objections. A failure 

to resp11d by answer or objection within 30 days after service of the request 

consti.tutcs an r\tlrnission. 



36.02 Eifect ~“Adx&ssion . 

I 

Any mattcx .:Inittcd under this rule is conclusively established unless the . ~.IL 

court on motion permits withdrawal or amendment of the admission. Subject to 

the provisions of Rule 16 governing amendment of a pre-trial order, the court ma): 

permit withdrawal or amendment when the presentation of the merits of the action 

will be subscrvcd thereby and the party who obtained the admission fails to satisfy 
. 

the court that withdrawal or amendment will prejudice him in maintaining his action 

. -- 
or defense on the merits. Any admission made by a party’~uFsuant~e-pooh 

re.quest under this rule is for the purpose of the pending action only and dees is . - 

not constitute an admission by him for any other purpose nor may it be used 

against him in any other proceeding. 
;:, ‘_ 

., ,$, I ::;; L>. t,:.i h 1 ;: .),.,w:,‘. ..‘. ‘, .’ , : ; .I 1, ,,’ ,‘L ?> *. ‘:< - , 
L ; ‘: .: I, 

Comment ’ 
” :::. : \, . I _, 
.;Ei‘ . 

,~, 2 4 
The effect of an admission is clarified under this rule. ln addition, pro- 

*. 
vision is made for withdrawing or amending an admission. The rule now provides 

that an admission is a judicial admission unless the court ‘on motion permits its 

withdrawal or amendment. The provisions related to ainendment or withdrawal . 

of admissions indicates the desirability to having the matter presented on the 

merits and not to be determined by factual or procedural errors of the party. 

RULE 37 TO BE AMENDED AS FOLLOWS: 
: 

RULE 37. R4X?U&%L I?AILURE TO MAKE DISCOVERY; 
CONSFZUlCNG&X SANCTIONS 

37.01 J&c-fwsaZ to-AW6we-v 



37.01 Motion for Order Compelling Discovery 

A party, upon reasonable notice to other parties and all persons affected 

thereby, may apply for an order compelling discovery as follows: 

(1) Appropriate Court. An application for an order to a party may bc mac!c 

to the court in which the action is pending, or, on matters relating to a dcponcnt’s 

failure to iinswcr questions propounded or subn~ittcd under Rule 30 or Rule 31, to 



-w.. - . _. 

Comment 

Rule 37 contains all rules applicable to motions to compel further discovery 

and for sanctions involving a failure to make proper discovery. The procedure of 

amended Rule 33 imposes an obligation upon the inquiring party to move for an 

order under Rule 37 if an objection is made or if the response is not sufficient. 

In like measure, amended Rule 34 has eliminated the requirement of a’ court order 

before a party was required to produce documents and establishes a procedure 
. 

under Rule 37.01 to compel production in the event that a party fails to make proper 

disclosure after a request under Rule 34. ’ 

The Advisory Committee believes that it is generally desirable for the court 

in which the action.is pending to make all orders and impose all sanctions regard- 

ing discovery. The exception to that practice should relate to the need for immediate 
*. . 

determination of legal issues arising during the taking of depositions. In recog- - 

. 
nition of this fact, the Advisory Committee amendments impose a limitation on c 

recourse to courts in counties other than the court in which the action is pending 

by providing that courts in the county ‘where the deposition is being taken is 

limited to making orders on matters relating to defendant’s failure to answer 

‘clucstions propounded .or submitted under Rule 30 or Rule 31. 

(2) Motion. If a deponent fails to answer a question propounded or sublnittcd 

under Rule 30 or Rule 31., or a corporation or other entity fails to make a dcsinna- 

tion under Rule 30.02 (6) or Rule 31..01, or a party fails to answer an interroqatorv 

submitted k’nclcr Rule 33, or if aparty, in response to a request for inspection 

submittctl under Rule 34, fails to _--- -- rcsponcl that inspection will be permitted as re- 

qucstccl or fails ---- to permit inspcc:tion as rcqucstccl, the cliscovcrinq party mzy move -- 

for an ortlcr compc= or a clcsignation, or an order compcllinrl 

insycctinn in nccc)rclnncc with the rcwst. - -- IVhen taking a deposition on ox-al c~xnrnin- --- 

ation, . 1 1 thC )I’0 JoliCnt -- Of t.llC cpctstiO1-I lnay cof-I-lplCtC Of adjo\llm the CxamiTntiOI~ l)Cfo rc -. _---- -- 

*’ 
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he applies for an order. 
. 

If the court denies the motion in whole or in part, it may make. such pro- 

tective order as it would have been empowered to make on a motion made pursuant 

to Rule 26.03. . 

Comment 

This rule is substantially identical to the existing Rule 37.01. The rule has 

been expcndcd in scope in recognition of the amendments nlade in Rule 33 and Rule 

34. The second paragraph of the proposed rule now provides that the court in 

addition to denyin g a motion in whole or in part may make a protective order 

similar to an order made on motion under Rule 26.03. 

It must be noted that the rule now speaks of a “failure” to answer questions, 

etc. rather than a “refusal ‘I . Wilfulness has been eliminated as a controlling 

factor in court review of discovery.motions by this change of language. 

(3) E vasion or Incomplete Answer. For purposes if this subdivision an 

evasive or incomplete answer is to be treated as a failure to answer. 

Comment . 

This new provision resolves an open question under the existing rules. An 

evasive warning or incomplete answer now is considered a failure to answer. __ 

(4) Award of Expenses of Motion. If the rkotion is granted, the court shall, 

after opportunity for hearing, require the party or deponent whose conduct ncccssi- 

tatcd the ni’otlon or the party or attorney --- ndvisinc! such conduct or both of thcrn to - 

pay to the nlovin~ pnrtythc ro~s~n~~l~lc rspcnscs incurred in obtniniq the order, ---- -. - 

: 
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If the motion is dcnicd, the court shall, after opportunity for hearing, require 

the moving party or the attorney aclvising the motion or both of them to pay to the c 

‘1 
party or deponent who opposed the motion the reasonable eqcnses incurred in 

opposing the motion, including attorney’s fees, unless the court finds that the making 
* 

‘-bf the motion was substantially justified or that other circumstances make an award 

of ex-pens e s unjust. 

If the motion is granted in part and denied in part, the court may apportion 

the reasonable ‘expenses incurred in relation to the motion among the parties and 

persons in a just manner. 

Comment 
. 

A change in procedure is recommended in this rule. Under the existing 

Minnesota Rule 37.01 the court is permitted to award reasonable expenses if the 

motion was made “without substantial justification.” Under the proposed amend- 

ment the rule now provides that expenses are to be awarded unless the court finds 

that the opposition to the motion was “substantially justified” or that the making 

of the motion was “substantially justified. ” The purpose for this amendment is 

. 
to encourage Courts t0 make more frequent use of the provisions for awarding 

expenses. The amended rule also preserves a desirable flexibility by providing 

that the court may refuse to award expenses in circumstances where such an award 

appears unjust. In addition, the last paragraph provides that the court may appor- 

tion cx+Wnses in a situation whcrc the motion is grant-cd in part and denied in part, 

37.02 Failure to Comply with Order 

( 1) Ctwltel~q3t;. Sanctions by Court in County Whcrc Deposition is Taken. -- 
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The rule is substantially identical to the former Rule 37.02 (1) except the 

word “refuse” has been changed to ‘@fail” to remove-the concept of wilfulness as 

a consideration in imposing the sanctions.’ 

(2) Other-Censequen.ces. Sanctions by Court in Which Action is Pending. 

If any 2 party or an officer, director or managing agent of a party or a person 
; 

refu.ws designated under Rule 30.02 (6) or Rule 31.01 to testify on behalf of a 

party fails to obey an order to provide or permit discovery, including an order 

or Rule 35, the court in which the action is pending may make such orders in 

regard to the rei&saL failure as are just, arid among others the following: 
‘. ‘,.. ., 

(a) An order that the matters regarding which the questions-w+re-askedr 
L 1,. 

e r -the &a ra e he> tn+ de s e ri-pt-ie a-of the thing OT- IM&,- or- the co&en&s 

tobe-exam%&-, order was made or any other designated facts shall 

be taken to be established for the purposes of the action in accord- 

ance with the’claim of the party obtaining the order; 

(b) An order refusing to allow the disobedient party to support or 

oppose designated claims or defenses, or prohibiting him from 

evidence; 

(c) An order striking out pleadings or parts thereof, or staying 

further proccctlings until the order is obcycd, or dismissing the 

action or proceeding or any part thereof, or rendering a juclgnicrlt 



I 
l > 

. 
. 

1 
.) 

-. 

. 

by default against the disobedient party; 

w(d) In lieu of any of the foregoing orders or in addition thereto_, an 

order d~r~cl;iag-~arrestczf~n~partyu~~~of-o-~~~-~er 

di6obeyia%-anyof- Guc.h-+rde~s treating as a contempt of court 

GC faihrc t0 OhCy any orders except an order to submit to 

mental&p +.y-s.icab e-r-blood a physical or mental examination. 

, 
I 

@)M Where a party has failed to comply with an order under Rule 

! 
I 35.01 requiring him to produce another for examination, such 

orders as are listed in paragraphs (a), (b), and (c) of this rule 

subdivision, unless the party failing to comply shows that he is 

unable to produce such person for examination. . 

In lieu of any of the foregoing orders or in addition thereto, the court shall 

require the party failing to obey the order or the attorney advising him or both to 

pay the reasonable expenses, including attorney’s fees, caused by the failure, 

unless the court finds that the failure was substantially justified or that other cir- 

’ cumstances make an award of exp enses unjust. 

Comment 

The proposed amendment is substantially identical to the previous Rule 

37.02 (2). The rule has been modified to provide a llfailurelt to make discovery 

rather than a “refusal” to make discovery. In the first sentence of this rule, the 

Advisory Committee has eliminated the word “employee’! following the word 

“director” in order to limit the application of the sanction to those situations 

whcrc a person with sufficient authority to speak on behalf of the party is involved. 

Sub-pnragraph (c) now permits the imposition of sanctions upon a party when 

a party has failed to conq~ly with an order to product a third person for csanlinn- 

tion uudcr Rule 351 



. . . . 

37.03 E&p.enses on Refusab Failure to Admit 
. 

If a partyrafter&&* served-wSt;ka-~uos~unde~-Ru~~ fails to admit 

I 
the genuineness of any documents or the truth of any sxLtte2’6-Of-faGti,-6erve6~ 

sw.or~deniz&thereof- matter as requested under Rule 36, and if the party request, 

‘- 

ing the admissions thereafter proves the genuineness of any-such the document 

or the truth of any such matter effaat, he may apply to the court for an order 

requiring the other party to pay him the reasonable expenses incurred in making 

that proof, including reasonable attorney’s fees. U&s’s-the-eobDct finds-tkatthere 

i.rsp-r4anaer -the-coder-&&~-be madec The court shall make, the order unless it 

finds that (1) the request was held objectionable pursuant to Rule 36.01, or (2) 

the admission sought was of no substantial importance, “or (3) the party failing 
. . 

to admit had reasonable ground to believe that he might prevail on the matter, 

or (4) there was other good reason for the failure to admit. 

Comment i 

The proposed amended Rule 37.03’is substantially identical to the existing 

Minnesota Rule 37.03. The rule as proposed clarifies an ambiguity existing in 

the present rule which does not specifically provide sanctions where a party fails 

to admit as requested under Rule 36 on the basis of an inability to admit or deny 

due to lack of knowlcdgc or information. As amended, the rule imposes the same 

obligation .upon the party in the latter situation as in the sworn denial situation. 

37.04 Faiiurc of Party to Attend at CIwn Deposition or Serve Answers -- 

H a party or an officer, director, or managing agent of a party or a person 

clcsj~!natctl under Rule 30.02 (6) or Rule 31. 01 to testify on behalf of a p ---..-_-- arty 

nil-litl.lry fails (1) to appear bcforc the officer who is to take his dcposition, after -- 

being scrvctl with a proper notice, or IT&J6 (2) to scrvc answers or obicctions ‘to -_I 

intcrrogntorics subriIittcd untie r Rule 33, t&o c0~r.t~ -on metion-and-not&e, +~a+ 



&ftcr proper service of the interrogatories, or (3) to serve a written response 
\ 
to a request for inspection submitted under Rule 34, after proper service of the 

request, the court in which the action is pending on motion may make such orders 

in regard to the failure as are just, and among others it may take any action I 

authorized under paragraphs (a), (b), and (c) of subdivision 37.02 (2) of this rule. 

: 
In lieu of any order or in addition thereto, the court shall require the party failing 

to act or the attorney advising him or both to pay the reasonable expenses, includ- 

ing attorney’s fees, caused by the failure, unless the court finds that the failure 

was substantially justified or that other circumstances make an award of expenses 

unjust. . 
. 

The failure to act described in this subdivision may not be excused on the 

pround that the discovery sought is objectionable unless thk party failing to act 

has applied for a-protective order as provided by Rule 26.031 

Comment 

The rule as amended eliminates the requirement of wilfulness found in the 

former Rule 37.04. The rule has also been expanded to encompass orders under 

Rule 34. The court is specifically given authority to make such orders as may be 

“just” in addition to the specified sanctions. The last paragraph is added to impose 

upon the answering party an obligation to seek a protective order in the event that 

he belicvcs the discovery sought i s objdctionable or otherwise invalid. No longer 

can a party remain silent nntl take no affirmative action when properly scrvcd with 

a notice of discovery. 

word “dii-cclor” in this rule to confurln to its rcconlmcndntioll in Rule 37. 02 (2). 

-Gl- 
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RULE 45 TO ‘BE AMENDED AS FOLLOWS : 
‘, ,/‘,. 

L. .1. . . 

RULE 45. SUBPOENA 

45.04 Subpoena for Taking Depositions; Place of Examination 

(1) Proof of service of notice to take a deposition as provided in Rules 3Br~J 

30.02 and 31.01 or in a state where the action is pending constitutes a sufficient 

authorization for’the issuance of subpoenas for the persons named or described 

therein. The subpoena may command the person to whom it is directed to produce 
. . 

and permit inspection and copying of designated books, papers, documents, or 

tangible things which constitute or contain evidew -rdati~.tc+ w-ei the matters 

within the scope of the examination permitted by Rule 26.02, but in that event the 
“I, ,’ 

ii 
subpoena will be subject to the provisions of Rules 38r02 26.03 and 45,82 45.04 (2). 

: :, . ., ’ ‘,’ ,! < >>? ,,“,, 

Comment 
i; , ? ,: 

_1( .& ._‘, 4 I ‘. 
‘, ‘,> 

NO change of substance is made in Rule 45.04 (1). ,The rule has been clarified 
. 

to indicate that a subpoena duces tecum requires productiol of the designated books, 

documents, etc. and also permits inspection and copying of those documents. T!:e 

Advisory Committee’s proposal clarifies the rule by providing that the designated 

documents must contain llmattcrs*’ within the scope of examination rathcr.than 

l’cvidenccl’ within the scope of examination pcrmittcd under Rule 26.02. 

(2) The person to whom the subpoena is directed may, within 10 days after 

service thereof or on or before the time specified in the subpoena for compliance 
. 

if such time is less than 10 clays after service, serve upon the attorney designated 
l 

in the subl~ocna written obicction to the p -- reduction, inspection or copying of any or 
I 

all. of the dc~sirnatccl n>atcl:inl.s. ----.--p.L ---- If oI)jcction is made, the party scrvjng the? subpocnn _I_ -- 
‘I 

shall not bC?’ cntitlcd to the! p --- -_--_ rorlucti.on orI nor the right to insEt and copy ----. t.llC? 

-6 
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upon notice to the deponent for an order at any time before or during the taking of 

the deposition. 

\ 

. - Comment ’ ’ 

This rule is a new provision and is similar to the procedure available to 
. 

parties required to produce documents for inspection under amended Rule 34 and 

amended Rule 30.02 (5). . 

A resident of this state may be required to attend an examination 

only in the county wherein he resides or is employed or transacts his business 

in person, or at such other convenient place as is fixed by an order of court. A 

nonresident of the state may be required to attend in any county of the state. 

Comrncnt 

The rule as proposed is identical to the former Rule 45.04 (2). 

RULE 69 TO BE AMENDED AS FOLLOWS: 
. 

RULE 69. EXECUTION 

Process to enforce a judgment for the payment of money shall be a writ of 

execution, unless the court directs otherwise. The procedure on execution, in 

proceedings supplementary to and in aid of a judgment, and in proceedings on and 
. 

in aid of execution shall be in accordance with M.S.A. 1949 1971, c. 550. In aid 
. 

of the judgment or execution, the judgment creditor, or his successor in interest 

when that intcrcst appears of record, may examine obtain discovery from any 

pc r son, includin, (T the judgment debtor, in the manner provided in these rules JOP 

~kl;i-nf:-c-le~3(,t;i-t-io~~s, 

Con11-ncnt 
. 
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FORM 19 TO BE AMENDED AS FOLLOWS: 

FORM 19 
. 

MQT-I[oN REQUEST FOR PRODUCTION OF DOCUMENTS, ETC., 

UNDER RULE 34 

Plaintiff A. B. ~~stke~ur~~~~erder-re~ui~~~g requests defendant 
. . 

C.D. to respond within days to the following requests: 

(1) To That defendant produce and to permit plaintiff to inspect and to copy 

each of the following documents: . 

[Here list the documents either individually or by category and describe 

each of them. ] 

JHere state the time, place, and manner of making the inspection and 

performance of any related acts. . 

(2) To That defendant produce and permit plaintiff to inspect and to 

pkot;ogmph copy, test, or sample each of the following objects: 

[Here list the objects either individually or by catcgo’ry and describe each 
. 

of them. ] 

[IIerc state the time, place, and manner of making the inspection and 

'1 performance of any rc,atcd acts. 

(3) Te That defcndnnt permit plaintiff to enter [here describe property to 

be entered] and to inspect and to photograph, _ test or sample [here describe the 

portion of tllo real property and the objects to be inspected and-photog-raptid]. 

&rc stztc- the tin,c21>&xce, ant1 manner of malting the inspection and 
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. . . 

. Signed: 
Attorney for Plaintiff 

Address: 

Conunent 

The amendments conform Form 19 to changes made in Rule 34. This 

form may also be used under Rule 30.02 (5). 

IT IS HEREBY ORDERED That a hearing be had before this court 

in the Circuit Court of Appeals Courtroom, Room 584, Federal Courts I, 

"3 Building, St. Paul, Minnesota, on Friday, June 7, 1974, at 9:30 

o'clock A.M., at which time the court will hear proponents or op- 

ponents of the proposed amendments. 

IT IS'FURTHER ORDERED That members of the bench and bar desiring 

to be heard shall file briefs or petitions setting forth their 

position and shall also notify the Clerk of the Supreme court, in 

writing, on or before May 28, 1974, of their desire to be heard on 
4 

the proposed amendments. ,f 

PROVIDED That if the court adopts said amendments to the rules, 

the same shall become effective on the date of their adoption. 

Dated March 12, 1974 

BY THE COURT 

3UPKEME COURT 

1 
!DHN MCCARTHY, 

CLERK 
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